I. INTRODUCTION
Foreign espionage against United States companies' trade secrets is reportedly a large and growing problem that both the federal government and private businesses have long struggled to effectively confront.' A primary obstacle to doing so is the principle of territoriality-the notion that U.S. law applies only to acts that take place on U.S. soil.
2 As a consequence of this principle, American companies doing business abroad, or whose trade secrets are misappropriated abroad, have limited recourse against a potential infringer through either criminal or civil actions. The conflict presented between the territorial nature of our laws and the global nature of the way we do business is not one for which a one-size-fits-all solution exists.
In general, U.S. law provides two paths to address the misappropriation of a trade secret: criminal and civil. Criminal claims can be filed pursuant to the Economic Espionage Act (EEA), but because U.S. Attorneys have sole discretion to file such actions, criminal claims are a limited option for private companies.
3 Civil actions are therefore the most common and realistic option for aggrieved trade secret owners. 4 However, no framework exists for the extraterritorial application of U.S. trade secret law in the civil context. 5 Moreover, the fact that no federal civil law (but only state law) governs trade secrecy in the United States presents a further and still 6 unaddressed challenge to dealing with extraterritoriality in this area.
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See FBI and Department of Justice continue to assert that prosecution of trade secret misappropriation claims is a "top priority,"l 4 trade secret owners themselves are likely to be the most vigilant and conscientious in asserting and prosecuting trade secret claims if they are given an appropriate forum in which to do so.
For all of these reasons, providing a domestic forum to prosecute extraterritorial infringement would substantially benefit domestic trade secret holders. However, the current cases demonstrate the wide divergence in the manner courts apply U.S. trade secret laws to redress extraterritorial misappropriation. In the absence of a coherent framework, courts have struggled to find consistency, which, in turn, has left trade secret owners unsure of the extent of their enforceable rights.
B. A Trade-Based Approach
This Article is the first to suggest that while we await a comprehensive solution to this thorny issue, a focus on trade is a useful approach for dealing with the territoriality quagmire. Accordingly, the Article explores an illustrative case study of a trade-based approach to this problem. It examines a decision from the Court of Appeals for the Federal Circuit that appears to create a novel avenue for a U.S. court to reach extraterritorial conduct." Specifically, in TianRui Group Co. v. International Trade Commission, 1 6 the Federal Circuit reviewed the International Trade Commission's (ITC) use of section 337 of the Tariff Act of 193017 to cover extraterritorial misappropriation of trade secrets. Section 337 limits the remedy for extraterritorial misappropriation to a prohibition on importation into the United States. Given this limited remedy, the Federal Circuit held that the ITC could appropriately address what was otherwise purely extraterritorial conduct.
18
In ruling as it did, the Federal Circuit highlighted what had been a largely unnoticed but potentially useful tool 19 by which businesses can address extraterritorial theft of their trade secrets.
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Outside of this approach, businesses looking to enforce their trade secret rights internationally face the prospect of costly litigation in far-flung and 14 .
See Espinel, supra note 9.
15.
TianRui Grp. Co. v. Int'l Trade Conm'n, 661 F.3d 1322 (Fed. Cir. 2011).
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18.
TianRui, 661 F.3d at 1335. unfamiliar jurisdictions. By providing a domestic venue for businesses to at least partially address international violations of their trade secret rights, the ITC has taken an important, practical step toward addressing international trade secret espionage. This step has the potential for more immediate and far-reaching impact than the behind-the-scenes diplomatic efforts or uncertain legislative efforts that have heretofore been the United States' primary approach to addressing this problem. Moreover, the tradebased focus that is evident under TianRui is consistent with the approach that Congress has undertaken for patent law: making it an act of infringement to import into, sell in, or use in the United States an 21 unpatented component "made by" a process covered by a U.S. patent. This Article begins in Part II by briefly framing the espionage problem. In Part III it reviews the prevailing judicial approach to extraterritorial application of intellectual property laws. It then, in Part IV, analyzes the TianRui opinion, providing background information on the International Trade Commission and comparing the proceedings therein to more familiar actions in federal and state trial courts. In Part V, the Article evaluates the trade-based alternative highlighted in TianRui that bars infringing products from entering the U.S. market and suggests it is a reasonable alternative to the gaping hole that currently exists in the traditional extraterritorial doctrinal framework. It is consistent with a similar statutory import ban in patent law, consistent with the U.S. government's sovereign right to control trade within its borders, and provides a viable, practical, and efficient alternative for trade secret owners who face foreign misappropriation. Finally, it concludes in Part VI that this approach is a necessary step toward providing a meaningful remedy for domestic victims of extraterritorial misappropriation.
II. THE BACKDROP OF ESPIONAGE
International espionage of American trade secrets is reportedly a growing problem with wide-ranging significance implicating national security, economic, and political interests. The problem continues to receive increasing attention. 22 On Wednesday, February 20, 2013, for example, the Obama White House announced new efforts to combat international theft of U.S. trade secrets. 23 The White House coordinator of intellectual property enforcement set forth the "whole government" efforts the White House would employ to combat theft of U.S. trade secrets abroad. 24 The announced strategy included five components: diplomatic "soft pressure" for the U.S. and a coalition of like-minded countries; 25 "support [for] industry-led efforts to develop best practices to protect trade secrets"; 26 a pledge to continue to prioritize investigation and prosecution of trade secret theft; 27 renewed legislative efforts; and, finally, an attempt to increase public awareness of trade secret theft and protection. 28 The announcement came on the heels of a report detailing the "unrelenting campaign of cyberstealing linked to the Chinese government." 29 The report identified Unit 6139 as an army of hackers run by the Chinese People's Liberation Army. 30 The report described not a loose, underground operation but a sophisticated, systematic effort that is allegedly condoned, supported, and directed by the Chinese government. The precise numbers and actual extent of espionage are difficult to ascertain. However, for the purposes of this Article, we accept the premise that it is a problem and one for which any solution will necessarily be multi-faceted. 32 There is reason to be skeptical of any quick-fix approaches to the espionage problem, and some observers have so noted. For example, in response to the government's announced plan, Jason Healey, the director of the Atlantic Council's Cyber Statecraft initiative, expressed a degree of optimism but noted that the announced strategy lacked innovation. 33 He pointed out that the announcement used the word continue more than twenty times and joined Peter Toren, a computer-crimes expert, in calling 
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Nakashima, supra note 24 (" [T] he strategy contains few new initiatives, [Healey] said, pointing out that the underlying report uses the word 'continue' more than 20 times."). [Vol. 66:1:63 Trade Secrets, Trade, and Extraterritoriality for new laws that would give private parties the right to sue foreign companies in federal court for trade secret theft and for tougher sanctions against companies that benefit from the theft of U.S. trade secrets. 34 New legislation is not likely the best means to address the entire scope of the problems international trade secret theft presents. Recent attempts at trade legislation have yielded only partial and limited fixes3s and potentially distract from more effective uses of existing procedural and substantive tools. This Article explores one such existing tool. The ITC, as an alternative forum for litigation, presents a reasonable and meaningful alternative for U.S. trade secret owners hoping to take on the extraterritorial misappropriation of their trade secrets.
III. THE EXTRATERRITORIALITY PROBLEM
The most noticeable feature of cases addressing extraterritoriality in trade secret law is their relative scarcity. The few cases that do exist evaluate extraterritoriality inconsistently and fail to produce a framework capable of generalized application. The absence of a federal civil trade secret law raises questions about whether courts should even attempt to apply state trade secret law to foreign conduct. While the Uniform Trade Secrets Act has been adopted by a majority of states, it is merely a uniform law, and it is uncertain whether it meets the apparent general principle of applying a federal statute or federal law extraterritorially.
36
Part A of this section will explore two cases that are representative of how courts currently approach extraterritoriality in trade secret law in addition to the limited guidance offered by international treaties. Part B will compare the approach to extraterritoriality in trade secret law to that 34.
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Consider, for example, the Theft of Trade Secrets Clarification Act of 2012, which amended the Economic Espionage Act of 1996 (EEA) by expanding the scope of prohibited conduct and increasing the maximum penalties. Stat. 2442 Stat. (2013 . These amendments, while potentially helpful in a handful of specific contexts, offer only a piecemeal approach to addressing a problem that would be more effectively and comprehensively addressed by increasing the usefulness of the laws that already exist. In this way, and by creating a perception that the problem has been solved, relatively modest legislative modifications have the potential to do more harm than good.
In any event, whether or not the White House's approach will be successful, its efforts demonstrate that foreign infringement of U.S. trade secrets is a large-scale problem in need of a comprehensive solution.
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taken in two other areas of intellectual property-namely, patent and trademark law. Part C will briefly mention why international treaties, in particular the Agreement on Trade-Related Aspects of Intellectual Property Rights, are not instructive or helpful in addressing the extraterritoriality problem.
A. Existing Landscape in Trade Secrecy
The following two cases demonstrate the wide divergence in the manner courts apply U.S. trade secret laws to redress extraterritorial misappropriation. In the absence of a coherent framework, courts have struggled to find consistency, which, in turn, has left trade secret owners unsure of the extent of their enforceable rights. In addition to the uncertainty already attendant to trade secret enforcement, 37 trade secret owners must address unpredictable procedural hurdles wholly independent from substantive trade secret law. Ltd. v. Formosa Chemical & Fibre Corp. 38 Formosa illustrates the procedural hurdles that can interfere with a plaintiffs ability to enforce its trade secret rights against foreign misappropriation. In Formosa, the court considered the allegation that Formosa Chemical & Fibre Corporation (Formosa Chemical) had copied secret designs for a plant that BP had provided to a licensee in China. 9 While the copying of BP's trade secrets occurred in Taiwan, BP sought to enjoin Formosa Chemical from taking possession of and exporting equipment manufactured using the secret designs in the United States.
BP Chemicals
40
Formosa Chemical intended to use the equipment in the construction of a plant in Taiwan.   4 1 The Third Circuit Court of Appeals held that even assuming BP's claims arose under federal law, the district court lacked personal jurisdiction over Formosa Chemical. 42 The court found that "the primary tortious conduct giving rise to BP's claim," the misappropriation of its secret designs, occurred in Taiwan and that the resulting injury was felt by
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[Vol. With Formosa Chemical removed from the case, the court still had to consider the domestic manufacturer of the allegedly-infringing equipment. Even in the absence of jurisdictional questions, the court reversed the district court's entry of a preliminary injunction based on choice-of-law considerations.
4 8 Even if New Jersey laW 4 9 would be the source of the general rule for trade secret misappropriation, as the district court had found, the district court erred by not evaluating the conflicts of laws on an issue-by-issue basis.
50
Every element of the claim, including the determination of what constitutes a protectable trade secret and what conduct amounts to wrongful misappropriation, must be analyzed separately.
1
After undertaking this separate analysis, the court concluded that Taiwan had the greater interest in its laws defining what is protectable and what is misappropriation.52 These issues would influence both "the development of new technology" in Taiwan and "the willingness of foreign companies to share their technology with Taiwanese businesses." 5 3 In comparison, the court considered New Jersey's interest "to be virtually 43 .
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One who discloses or uses another's trade secret, without a privilege to do so, is liable to the other if. . . (c) he learned the secret from a third person with notice of the facts that it was a [trade] secret and that the third person discovered it by improper means or that the third person's disclosure of it was otherwise a breach of his duty to the other. RESTATEMENT (FIRST) OF TORTS § 757 (1939).
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nil." 54 The court therefore found that Taiwanese law governed and remanded the case to be reconsidered in light of this determination. This case demonstrates two of the common procedural hurdles presented by actions based on foreign misappropriation: personal jurisdiction and choice of law. Each of these issues requires a subjective analysis, the outcome of which is difficult for a trade secret owner to predict. The analysis is further complicated by the prospect of the application of law from virtually any jurisdiction. Even when an infringer takes advantage of U.S. manufacturers to produce equipment derived from misappropriation, jurisdictional boundaries can shield the infringer, and even domestic defendants benefit from an intimidating mire of foreign and domestic laws. Systems, Inc. v. Huawei Technologies, Co., Ltd. 56 If Formosa demonstrates the difficulties a trade secret owner might encounter in enforcing its rights, Cisco demonstrates the other end of the spectrum. In Cisco, the plaintiff sought injunctive relief against a Chinese defendant on both copyright and trade secret theories, the latter relating to use of its source code. 5 7 At the outset, the court deftly avoided the choiceof-law analysis featured in Formosa by reasoning that "[i]n the absence of sufficient proof. . . of the foreign principles of law,.. . the law of the forum should be applied." 58 In other words, because the parties did not discuss Chinese law sufficiently, the court simply applied Texas law by default. This seems a far less rigorous choice-of-law analysis than that employed by the Third Circuit in Formosa.
Cisco
After finding a preliminary injunction appropriate using Texas law across the board, the court then considered the injunction's scope. As to related copyright claims, the court limited its order to the United States, but in the portions of the order addressing the trade secret source code, the court issued a worldwide injunction against use, reproduction, dissemination, etc., with no discussion of the source of the court's ability to regulate conduct extraterritorially. 59
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The In contrast to Formosa, the court in Cisco applied domestic law and crafted worldwide relief despite its own recognition that Chinese law could have applied had the parties raised it. 60 In Formosa, the court reversed a preliminary injunction by evaluating which jurisdictions had the greatest interest in regulating the conduct at issue, a question the Cisco court ignored. It is easy to see how this broad divergence not only in outcomes, but in the very approach the courts take to foreign-misappropriation actions, creates practical and legal difficulties for a trade secret owner seeking to enforce its rights. 61 On largely similar fact patterns, the courts in Formosa and Cisco alternatively found themselves (a) incapable of any action for lack of a jurisdictional connection and bound to apply Taiwanese law, and (b) empowered to enter a worldwide injunction applying domestic law simply as a default.
B. Extraterritoriality in Other Areas ofIntellectual Property
There are a number of U.S. statutory schemes-e.g., admiralty law, 62 antitrust law, 63 and securities regulation 6 4 -that have been interpreted to apply exterritorialy. This interpretation has not been applied, however, in intellectual property (IP) law. This section will explore the ways in which two other IP areas-trademark law and patent law-have attempted to address exterritorial concerns. That analysis reveals an overall trend toward extraterritorial reach in IP, but one that is inconsistent and patchy. Trademark law has attempted to expand through case law development while patent law has expanded by statutory development.
Trademark Law
Trademark law was the first intellectual property regime to attempt to assert potentially transnational application. However, despite its very broad
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Id. at 555. 73 and despite the general rule that the laws of the U.S. will not extend beyond the boundaries of the United States, it found that the particular facts at issue fell within the Lanham Act's jurisdictional scope. 74 Despite the fact that the actual affixation of the infringing mark occurred abroad and none of Steele's domestic purchases violated U.S. law, the Court noted that "[t]hey were essential steps in the course of business consummated abroad" and therefore lost their legal character because they were part of an unlawful scheme. 75 In reaching its holding, however, the Court made several potentially crucial observations that limited Bulova's application to other fact patterns. For example, the Court observed that
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"The statute's expressed intent is 'to regulate commerce within the control of Congress by making actionable the deceptive and misleading use of marks in such commerce . . . . ' Bulova, 344 U.S. at 283 (emphasis added) (quoting 15 U.S.C. § 1127 (2012)).
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Id. at 287. 8 ' Eaton, meanwhile, was a Canadian retailer with an established place of business in New York who had registered VANITY FAIR as a trademark for women's apparel generally in Canada in 1915.82 Considering these and other details, the court attempted to determine whether the defendant was subject to the Lanham Act under Bulova. 83 Ultimately, the court held that he was not because the defendant was not a U.S. citizen and because there was arguably a conflict between U.S. and Canadian law with respect to ownership of the VANITY FAIR trademark. 84 The only factor present was a "substantial effect on United States commerce," which the court decided was not enough.
In Sterling Drug, Inc. v. Bayer AG, a case involving the U.S. and German holders of the mark BAYER for their pharmaceutical products, 86 the German entity, Bayer AG, lost ownership of the mark in the United States when its U.S. subsidiary was seized during World War I, and controversy over the mark persisted since it was acquired by Sterling in
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Sterling and Bayer entered into a series of agreements delineating the extent to which Sterling would allow Bayer to use the BAYER mark in the United States. 88 As Bayer increased its use of the mark in the United States over time, Sterling eventually filed suit against it for breaching their agreements concerning the mark and for violating the Lanham Act.
9
After a bench trial, the district court found for Sterling on both the contract and Lanham Act claims, and the Second Circuit affirmed. 90 The issue then became the scope of the remedy. The district court had entered an injunction that, "[w]ith a few narrow exceptions, . . . broadly enjoined Bayer AG and its subsidiaries from using the 'Bayer' mark in the United States, or even abroad if such foreign use might make its way to the American public." 91 The injunction contained detailed restrictions on Bayer's use of the mark all over the world, including limiting Bayer to "not more than two press releases a year 'exclusively concerning extraordinary events involving Bayer AG, such as changes in corporate control,"' and allowing press conferences held abroad and attended primarily by foreign journalists if (1) such press conferences were not conducted in English; (2) the subject of the conference did not include "any discovery, invention, activity, event, product or service within the United States"; or (3) the conferences related exclusively to Bayer AG's worldwide activities, without any special prominence given to either health care matters or Bayer AG's activities within the United States. During the press conferences, the injunction required Bayer to "instruct the attending journalists not to use the 'Bayer' name in the United States in connection with the subject matter of the press conference." 93 Remarkably, the district court granted this injunction with its "extensive extraterritorial effects" without any consideration under Vanity Fair of whether the Lanham Act afforded it the authority to do so.94 However, rather than "appl[y] the Vanity Fair test mechanically," the court allowed for a more relaxed application "when the plaintiff seeks the more
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Id. at 746. From the seed of Bulova a plethora of related tests have sprung up, each incorporating similar elements-citizenship of the defendant, comity, effect on U.S. commerce-but in inconsistent and at times unpredictable ways. Appropriately, trademark law does recognize the reality that its subject matter cannot be meaningfully regulated without addressing extraterritorial conduct. However, Congress's jurisdictional grant was perhaps too expansive, leaving the courts to articulate the Lanham Act's territorial limits. Congress provided no guidelines to courts or to those
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seeking to protect their intellectual property, and predictably, the outcome has been inconsistency across and even within circuits. Thus, on the whole, trademark law succeeds in duly recognizing the significance of exterritorial conduct, but it fails to provide a sufficient jurisdictional hook to put all of the relevant actors on notice of their rights and potential liabilities with respect to the laws of the United States. Before turning to patent law, a brief discussion of the Anticybersquatting Consumer Protection Act (ACPA) 10 3 is warranted. The ACPA, enacted in 1999, allows a trademark owner to bring a cause of action against an individual who registers an Internet domain name containing a trademark for the purpose of selling the domain rather than hosting a legitimate website. 104 Part of the ACPA's novelty is the ability it provides plaintiffs to proceed in rem against the domain name without obtaining personal jurisdiction over the defendant.' 0 5 This is an additional mechanism by which a trademark plaintiff can reach extraterritorial conduct, though only in the narrow case of use of a trademark in a domain name.
Patent Law
Unlike trademark law, patent law has historically been territorial in nature. 106 This reflects the fundamental understanding of patent law as a social contract rather than a codification of natural rights. The Supreme Court, for example, has noted that "[t]he patent monopoly was not designed to secure to the inventor his natural right in his discoveries. Rather, it was a reward, an inducement, to bring forth new knowledge."l 0 7 In order to "foster and reward invention" and "promote[] disclosure of inventions . . . [that] permit the public to practice the invention once the patent expires," society concedes a temporary monopoly not as an inventor's entitlement but as fair consideration for the aforementioned benefits. 108 In light of this understanding of patent law, patent laws should only be effective against the parties to the social contract, and Id.
105.
The need to proceed in rem in an ACPA claim has been obviated somewhat by the Uniform Domain-Name Dispute-Resolution Policy, which allows a trademark owner to obtain transfer or cancellation of a domain name that uses a trademark in bad faith without establishing a government's jurisdiction over a defendant. 120.
U.S.C. § 271(g) (2012).
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Notably, it is unclear whether these defenses would apply to actions under 19 U.S.C. § 337 for importation of products made by virtue of an unfair method of competition. [Vol. 66:1:63the manufacturer who used the patented process must, play in the subsequent importation for liability to attach. 122 In addition, recovery under § 271(g) is complicated by the notice provisions of § 287, diminishing § 271(g)'s usefulness.
12 3 Practical and interpretational difficulties aside, however, it is clear that with § 271(g) Congress again created a statute that places focus on extraterritorial conduct but uses a territorial hookimportation into the United States-to rein in its potential extraterritorial effect. An individual is free to infringe a U.S. process patent in foreign territory. It is only to the extent that the products of that infringement interact with the United States via importation that U.S. patent laws come into play.
Recent patent case law has also appeared to continue the trend toward expansion of the extraterritorial reach of U.S. patents, and Professor Timothy Holbrook has provided excellent analyses of the implications of these cases.1 24 U.S. patent law still features holes in protection, 12 5 and calls for increased harmonization of U.S. and international patent protection persist.126 However, the international community has struggled to make intellectual property rights uniform across national boundaries, with IPinfringing countries resisting international standards and IP exporters negotiating enhanced agreements 2 7 with trade partners.1 2 8 Thus, moving away from strict territoriality and toward an effects-based approach may be a more feasible way to facilitate the protection of intellectual property in the modern economy.
C. International Treaties
Trade secret owners concerned with international misappropriation may look to international treaties, but in practice they provide limited guidance or assistance in extraterritorial matters. The primary source of international law governing intellectual property rights is the Agreement on 
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See However, in seeking to satisfy everyone, TRIPS' one-size-fits-all approach has run a substantial risk of satisfying no one. Lesser-developed countries, whose interests typically run counter to more stringent protection of intellectual property, have sought extensions on the dates by which they must provide comprehensive IP protection, seen by some as a "first step towards challenging the existing TRIPS status quo."l 31 Meanwhile, developed nations, whose interests coincide with strong IP protection and enforcement, have routinely replaced TRIPS' multilateral approach with bilateral agreements that require signatory countries to enact domestic IP laws that provide protections exceeding those provided under TRIPS.
13 2 These so-called "TRIPS-plus" agreements are controversial 1 33 and emblematic of the struggle to establish international IP protections that are both uniform and satisfactory.
Until these political and diplomatic complications can ultimately (if ever) be resolved, the trade-based approach explored in this Article can serve as a viable and concrete middle ground for addressing cross-border misappropriation. Indeed, it is noteworthy that the type of exclusion order barring importation of infringing products discussed in this Article has been determined by the WTO to be compliant with TRIPS and the equal treatment required for foreign persons by the Paris Convention.
1 3 4 This further bolsters the support already provided under U.S. jurisprudence for a trade-based approach to the extraterritorial dilemma.
IV. TIANRUI AND THE ITC
Turning to trade secret law, in contrast to patent and trademark law, there has been essentially no effort to develop a comprehensive statutory framework empowering trade secret owners to combat extraterritorial
129.
A. Background on the International Trade Commission
The United States International Trade Commission (ITC) is a quasijudicial federal agency established as the United States Tariff Commission in 1916.137 Created at a time of resurgent protectionism in the United States, the Commission's primary focus was to "investigate the administration and fiscal and industrial effects of the customs laws of [the United States] now in force or which may be hereafter enacted" and to otherwise "investigate the tariff relations between the United States and foreign countries."l3 The Tariff Act targeted unfair competition in section 316, the precursor to today's section 337.139 Section 316 gave the President discretionary authority to impose an "additional duty" of up to fifty percent of the cost of imported goods or, in extreme cases, direct that certain items be "excluded from entry into the United States." 4 0 Such an order would follow a recommendation by the Commission, after an investigation and a
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TianRui Grp. With respect to statutory IP-most notably, copyrights, trademarks, and patents-Congress eliminated the need to demonstrate that the effect of the unfair act would be to "substantially injure" a domestic industry. 6 In addition, it eliminated the need to show that the domestic industry affected was "efficiently and economically operated," language that had been in the statute dating back to its enactment in 1930.162 Finally, to shed light on some of the confusion that had emerged regarding the existence of a domestic industry in the context of statutory IP, Congress provided a more elaborate definition of "industry" that accommodated its aspects unrelated to manufacturing. Whereas courts had previously focused on actual production in the United States,' 63 the 1988 Amendments listed "significant investment in plant and equipment," "significant employment of labor or
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2014]
engineering, research and development, or licensing" as dispositive indicators of domestic industry as applied to articles protected by statutory IP laws. 1 6 Importantly, these presumptions do not apply to unfair acts not involving intellectual property or to trade secrets, which at the federal level are non-statutory. Unrelated to IP, the 1988 Amendments also added consent orders to the possible remedies available to the ITCl 6 5 and provided for the enforcement of judgments through civil penalties in a federal district court.
166
Although it appears the 1988 Amendments were successful in terms of increasing utilization of section 337,167 problems arose in the form of conflicts between general intellectual property law as applied in federal district and appellate courts and the emerging doctrines applied in section 337 cases before the ITC.'" In addition, international concerns emerged regarding the potentially discriminatory nature of section 337 proceedings against foreign respondents.1 6 9 Indeed, in 1988 a panel of the General Agreement on Tariffs and Trade (GATT) found that procedural differences between section 337 proceedings and district court proceedings created an unfair advantage for domestic goods.1 70 As a result, certain changes were implemented in the Uruguay Round Agreements Act that modified section 337 to its current form.' 7 ' For example, the strict time limit was replaced with an instruction that the Commission should make its determination "at the earliest practicable time," and rather than prohibiting counterclaims, section 337 now allowed them to be raised and removed to federal district courts. 172 In addition, Congress created 28 U.S.C. § 1659, which directed district courts to stay actions between parties that are also litigating before the ITC and to use the 164. 
U.S.C. § 1337(a)(3)(A)-(C) (2012).
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Procedures for Investigations Under Section 337
A proceeding under section 337 commences with the filing of a complaint. Once filed, the complaint is reviewed, clarified, and supplemented upon request by the ITC, and then submitted to the six Commissioners, who vote on whether to commence an investigation.1 Often, the complaint is submitted for informal review by ITC staff prior to its official submission to the Commissioners177 Barring "exceptional circumstances," the Commissioners reach a decision within thirty days of filing. If the Commissioners agree to investigate-and they usually do 7 8 -they assign the case to an Administrative Law Judge (ALJ), who holds a hearing in a manner similar to a trial in a federal district court.'
79 When an investigation is ordered, the ITC issues a notice of institution, which is published in the Federal Register a few days later. 
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represents the public interest during hearings and also provides confidential input to complainants during an informal review of draft complaints prior to filing.1 86 Meanwhile, the OGC advises the Commissioners in their reviews of initial determinations by the ALJs.s?
Advantages of Section 337 Proceedings
Section 337 proceedings feature a number of differences between their counterparts in the federal district courts. To begin with, the ITC has its own pleading requirements distinct from the liberal pleading rules adopted in the district courts for the elements of a generic trade secret claim. 188 For example, a proper section 337 complaint must include a separate statement addressing the impact of the proceeding on the public interest. 189 Additionally, the complaint must " [d] escribe specific instances of alleged unlawful importations or sales," including the Harmonized Tariff Schedule of the United States item numbers and a description of the domestic trade or industry affected.1 90 For non-statutory IP, such as a trade secret, the complaint must "state a specific theory and provide corroborating data" regarding the threat or effect of substantially injuring a domestic industry.191 These initial requirements make commencing a section 337 action-particularly one involving non-statutory IP-somewhat more burdensome than district court actions.
However, once a complaint is accepted and an investigation commenced, other procedural differences of section 337 actions begin to favor the complainant. The compressed time frame of a section 337 investigation relative to a district court action increases the speed with which a trade secret holder can obtain a remedy, reduces litigation expense,' 92 and can put pressure on the respondent(s) to prepare a defense quickly enough. While Congress removed the hard-and-fast eighteenmonth time limit, section 337 actions usually take only fifteen to eighteen months to complete.' 93 In addition, discovery requests typically require a response within only ten days.' 94 While a prudent complainant will have
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gathered the relevant documents prior to filing a complaint, respondents will have to work quickly to evaluate and respond to such requests.
95
Another facet of a section 337 action that works to a complainant's advantage is that the ITC's jurisdiction to issue exclusion orders is nationwide and in rem over the imported goods.1 96 This eliminates the need to establish personal jurisdiction over a respondent-a particularly useful feature when addressing foreign misappropriations-and avoids the difficulty of collecting monetary judgments against foreign defendants.1 97 And while the potential relief a complainant or plaintiff can seek is narrower before the ITC than in a traditional trade secret action, the standard for obtaining injunctive relief is less burdensome in the former than the latter.' 98 Whereas injunctions relating to trade secret misappropriation typically require a showing of, inter alia, irreparable injury and the lack of an adequate remedy at law,' 99 the ITC grants exclusion orders without consideration of the adequacy of a legal remedy and would possibly only require a showing of injury sufficient to demonstrate a violation of section 337.200 Finally, although Congress has amended section 337 to allow counterclaims, 201 these claims must be removed to a district court.
202 Thus, they are not likely to be adjudicated as rapidly as the primary claim and do not benefit from any of the procedural distinctiveness of the ITC.
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Some argue that these differences, on balance, make section 337 proceedings advantageous for plaintiffs. 203 Whatever the case, section 337 investigations have become significantly more prevalent in recent years. A 2013 ITC report states that "[s]ection 337 investigations have increased significantly over the past five years and are expected to remain at elevated levels." 2 04 Throughout the 1990s, the most ITC investigations instituted in a given year was seventeen.
2 05 Since 2000, the number of investigations has never been fewer than seventeen, and since 2006, the number has never fallen below thirty. 206 This trend also applies to investigations involving trade secret claims. In the 1990s, only three trade secret investigations were instituted, while ten such investigations have been instituted since 2004.207 It is in this context that the Commission decided TianRui and the Federal Circuit reviewed it.
B. The TianRui Dispute
In TianRui, Amsted Industries, Inc., a domestic manufacturer of railway wheels, sought to enjoin the importation of wheels produced by competitors, TianRui Group Company Limited and TianRui Group Foundry Company Limited (collectively, TianRui), that had allegedly been manufactured using Amsted's secret process-specifically, the "ABC process." 2 0 8 The parties had unsuccessfully attempted to negotiate a license in 2005, and after the failed negotiations, TianRui hired away nine employees from one of Amsted's Chinese licensees. 20 9 Some of those employees had been trained in the ABC process, and all of them had been advised of their duty not to disclose the company's confidential information.210 TianRui then partnered with Standard Car Truck Company, Inc. to market TianRui wheels to U.S. customers. Aside from the merits of the case-i.e., whether TianRui had actually misappropriated Amsted's trade secrets and whether importation of its wheels would substantially injure domestic industry-the case turned on whether the Commission had the authority to apply section 337 to
203.
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Trade Secrets, Trade, and Extraterritoriality misappropriation that occurred in China. 2 12 TianRui argued that it did not because Congress did not intend section 337 to apply extraterritorially.
213
The Commission's ALJ rejected this argument, finding that "section 337 focuses not on where the misappropriation occurs but rather on the nexus between the imported articles and the unfair methods of competition." 2 14 This holding was the primary focus of the Federal Circuit's review.
2 15
The Federal Circuit on TianRui
The Federal Circuit first rejected the view that it could find domestic misappropriation based on TianRui's marketing efforts in the United States because this "use" of Amsted's trade secret could only be viewed as "misappropriative" by reference to an earlier breach of confidence that would have occurred in China.
2 16 Thus, the Commission was, in fact, applying section 337 extraterritorially, and the question was whether such an application is permissible in light of the general principle of territoriality.
217
In analyzing this question, the court held that the presumption against extraterritoriality did not apply to section 337 for three reasons. First, the presumption governs "unless a contrary intent appears," 2 18 and the court found such an intent in section 337 because it focused on "an inherently international transaction-importation." 2 19 Accordingly, the court reasoned that Congress must have intended that the statute would apply to conduct (or statements) that may have occurred abroad.
2 20 Second, the court noted that the Commission applied section 337 not to sanction purely extraterritorial conduct but to sanction partially extraterritorial conduct with a jurisdictional nexus to the United States.
22 1 "Because foreign conduct is used only to establish an element of a claim alleging a domestic injury and seeking a wholly domestic remedy, the presumption against
212.
Id. at 1325.
213.
214.
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Id. at 1326 ("The main issue in this case is whether section 337 authorizes the Commission to apply domestic trade secret law to conduct that occurs in part in a foreign country.").
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Id. at 1328 (quoting E.E.O.C. v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1999)).
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Id ( extraterritorial application does not apply." 22 2 Finally, the court looked to section 337's legislative history, including section 337's predecessor, section 316.
The court went on to dispel TianRui's concerns that the Commission's application of section 337 would improperly interfere with Chinese law in three ways. First, it again pointed to the jurisdictional nexus with the United States-i.e., the requirement that the goods at issue be imported into the United States. 223 It is only when a party attempts to import the good into the United States that extraterritorial conduct becomes significant and only to that extent that a court would enforce principles of U.S. trade secret-law in other countries. The court also pointed out that TianRui could not identify any relevant difference between the definition of misappropriation it applied and principles of misappropriation under Chinese trade secret law, noting that "China ha [d] acceded to the Agreement on Trade-Related Aspects of Intellectual Property Rights." 224 Finally, the Federal Circuit observed that the basis for finding a breach of confidentiality (and therefore misappropriation) in TianRui's extraterritorial conduct was not a principle of American law. 225 Rather, entirely independent from U.S. law, the employees hired by TianRui were under a contractual duty to their former employer to maintain its confidences. Importantly, TianRui did not offer any argument that those contractual duties were against the policy of any jurisdiction, including China. The court apparently reasoned that extraterritorial enforcement of section 337 is less likely to interfere with a jurisdiction's own law when the basis for finding misappropriation is a voluntary contract rather than a duty imposed by American law.
226
It is unclear how much importance the court attached to each of these reasons. Clearly, the case for application of section 337 would be strongest when, as in TianRui, there is no conflict with the law of the foreign jurisdiction and when the misappropriation is based on a breach of a voluntarily and affirmatively assumed duty of confidence rather than domestic laws. However, TianRui's reasoning does not foreclose the possibility that extraterritorial application of section 337 could be upheld based solely on the court's first reason-i.e., the jurisdictional nexus to the United States of attempted importation.
222.
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The Dissent
Judge Kimberly Moore dissented from the majority opinion in TianRui, rejecting the majority's finding of a sufficiently clear intent by Congress to overcome the presumption against extraterritorial application of U.S. laws. 22 7 In the dissent's view, the inherent international nature of importation of foreign goods was not enough to demonstrate Congress's extraterritorial intent. 228 Judge Moore noted that the statute referred only to "unfair acts in the importation of articles," not the importation of articles that resulted from unfair acts, and suggested this meant the statute only applied when the importation of the article itself involved an unfair act.
229
By reading section 337 as it did, she feared the majority had expanded the statute to "staggering" breadth, allowing it to reach goods produced in a manner that falls short of U.S. labor standards.
230
On this last point, the majority's observation that the case involved no conflict between U.S. and Chinese law may provide a degree of reassurance. The dissent found the lack of conflict irrelevant, 2 31 but the lack of conflict would at least exclude many of the scenarios the dissent seemed to fear. Specifically, applying section 337 extraterritorially only in the absence of a conflict would preclude exclusion of goods on the basis of things like a foreign nation's lower minimum wage or other labor conditions that fall below U.S. standards. While the dissent correctly pointed out that the presence or absence of a conflict would have no bearing on the applicability of the presumption against extraterritoriality, 2 32 once a court determined that the presumption had been rebutted, as in the instant case, the presence or absence of a conflict of laws could serve as a discretionary consideration in determining whether an extraterritorial act was sufficiently unfair to warrant exclusion under section 337. Arguably, the local laws of a jurisdiction are informative of whether conduct is unfair. 23 3 In addition to the reasons described above, the dissent voiced a degree of hostility toward trade secrets in general. For example, the dissent
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Id. at 1342 n.8 (noting that the presumption against extraterritoriality applies equally regardless of whether U.S. and foreign law conflict).
232.
233.
The majority dealt with the dissent's concern by citing Supreme Court precedent to the effect that the phrase "unfair methods of competition" generally refers to practices "characterized by deception, bad faith, fraud or oppression, or [practices] against public policy because of their dangerous tendency unduly to hinder competition or create monopoly." Id. at 1330 n.3 (quoting FTC v. Gratz, 253 U.S. 421, 427 (1920) (internal quotation marks omitted)). appeared to fault Amsted for "deny[ing] the public full knowledge of its innovation while simultaneously exploiting [its] trade secret by licensing it to a Chinese corporation."234 American law clearly gives society a choice between protecting its intellectual property with a patent, which requires public disclosure but grants a period of legally-enforced monopoly, or under trade secret law, which requires strict secrecy and does not grant a monopoly, but has the benefit of potential perpetuity. Other than the benefits and burdens particular to each system, the law does not express a preference for one over the other. For that reason, it is unclear why Amsted's legitimate decision to utilize its intellectual property as a trade secret rather than a patent should have muted Judge Moore's sympathy. 235 Along the same lines, the dissent criticized the majority's holding because it expanded protection of trade secrets and provided incentives for inventors to keep their innovation secret rather than getting a patent.
236
Similarly, Judge Moore expressed concern that competition would be harmed and American consumers might not receive the benefit of lower prices from TianRui's products.
7
Whatever the dissent's views toward trade secret law generally, it was right to focus on whether section 337's text and legislative history make sufficiently clear Congress's intent to allow courts to consider extraterritorial conduct in applying the statute. This question incorporates a fair degree of subjectivity, and it may fall to the Supreme Court to ultimately settle this issue. Alternatively, Congress always has the ability to clarify its intent by amending the statute. The conflict presented between the territorial nature of our laws and the global nature of the way we do business is not one for which a one-sizefits-all solution exists. For trade secret law, the absence of a federal civil cause of action may present another wrinkle.
238 Given these considerations, and those discussed earlier, section 337 and the focus on trade provides a reasonable alternative for now and is a positive step toward effective IP
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Id. ("My sympathy, however, is somewhat muted since Amsted had a ready-made solution to its problem: obtain a process patent.... In the alternative, Amsted could have also protected its intellectual property by keeping the various processes completely secret. Instead, Amsted chose to deny the public full knowledge of its innovation while simultaneously exploiting the trade secret by licensing it to a Chinese corporation for use in China.").
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See id. at 1327 (holding that single federal standard governs trade secret issues arising in the section 337 context). See also supra note 36 and accompanying text.
protection. It strikes the right balance between having no recourse against foreign misappropriation through traditional channels on the one hand, and on the other, a loose interpretation of extraterritoriality that focuses only on the effect on U.S. commerce, as in trademark law. The focus on trade is a useful and insightful approach for dealing with the territoriality quagmire. The remedy under section 337 for trade secret misappropriation is limited. It bans importation of the accused product into the United States. It does not prohibit the use of the trade secrets outside of the country. It is therefore not a cure-all. Because this exclusion order is limited, it becomes a less offensive remedy than an inappropriate extraterritorial application of U.S. law by a district court, 239 or the grant of an expansive worldwide injunction.
24 0 It therefore regulates conduct that would be illegal if done in the United States without directly regulating conduct outside of the United States.
In this vein, it is worth considering exactly how we should define the extraterritorial application of U.S. law. In one sense, section 337 does not apply extraterritorially because a Chinese business is free to misappropriate trade secrets in China with no involvement of U.S. courts. It is only when it attempts to import goods resulting from the misappropriation into the United States that it would run afoul of U.S. courts. On the other hand, it is fair to suggest that any time U.S. law imposes a negative consequence based on conduct that occurs purely outside U.S. territory, U.S. law is being applied extraterritorially-the only conduct that determined that TianRui would not be able to import its products into the United States occurred in China. However, any number of U.S. laws could conceivably affect foreign individuals negatively. Distinguishing between extraterritorial application of U.S. laws that do or do not have a jurisdictional hook could therefore be a key to the policy analysis courts undertake when facing the extraterritoriality problem. Generally, the law appears to view the imposition of a negative consequence based on extraterritorial conduct more favorably when it is limited to a context in which the actor voluntarily establishes a nexus with the United States.
A. Border Control
While extraterritorial application of U.S. law raises important issues of comity, the TianRui interpretation of section 337, which requires a jurisdictional hook of importation, counterbalances comity concerns with a border-control perspective. The emphasis under section 337 is on trade through the United States' physical borders. The U.S. government has a
239.
See discussion of Formosa Chemicals, supra Part I.A. 1.
240.
See discussion of Formosa Chemicals, supra Part III.A.I.
sovereign right to control trade and commerce within its borders. 24 1 In so doing it is also entitled to enforce IP rights in its regulation of trade, and doing so does not impinge on other countries' sovereignty.
242 This is evident in other areas of the law that seek to regulate and balance trade against important public policy concerns.
In criminal procedure for instance, there is a border-search exception to the general constitutional limitations on government searches. 243 It is based on the power granted to Congress under Article 1, Section 8 of the Constitution " [t] o regulate Commerce with foreign Nations." 244 This power has been used to ban prohibited articles and prohibited persons from entering the United States. 245 In light of this power to regulate international commerce, even American citizens' powerful Fourth Amendment rights are qualitatively different at the border than inside the country. 246 Similarly, our immigration policies that bar undocumented immigrants from entry into the United States, 247 and trademark rights and copyright protections are enforced by customs officials to ban infringing goods from entering the United States.
248 Clearly then, the importance of the United States' interest in controlling its borders is often sufficient to counterbalance countervailing interests, and this should include the general presumption against extraterritorial application of U.S. laws.
241.
B. Similar to Patent Law's Approach
The focus on trade that is evident under TianRui is consistent with the approach that Congress has undertaken for patent law. As discussed above, 24 9 the Process Patent Amendment Act of 1988, contained in § 271(g), made it an act of infringement to import into, sell in, or use in the United States an unpatented component "made by" a process covered by a U.S. patent.
50
Like the TianRui interpretation of section 337, that legislation focuses on foreign conduct insofar as the patented process was used in another country. However, the Act has been interpreted to have no extraterritorial effect because infringement arises only if and when the product is imported into the United States.
2 5 1 Without this amendment, a competitor could circumvent a U.S. patent that covered the process of making a product (but not the product itself).
2 52 Section 271(g) has been interpreted to require that one actually import the product into the United States.
2 53 A mere possibility of importation is not sufficient.254
An earlier piece of patent legislation in § 271(f) made it an act of infringement to export a component of a patented product. 2 55 Thus, one who exports the unassembled components of a patented device and induces its assembly outside of the United States is an infringer.
2 56 These sections demonstrate the approach through which Congress escapes the extraterritorial trap by not extending patent rights to conduct that occurs outside the United States, but instead relies on a domestic act (importation into or exportation out of the United States) to protect an IP right.
C. Better Tool for Trade Secret Owners
From a practical perspective, the TianRui approach is far preferable to the lack of a viable means to pursue foreign misappropriators stemming from the uncertainty of regular civil actions against foreign defendants. Under the existing legal framework in trade secrecy, the choice-of-law analysis is subject to significant variation resulting in much uncertainty for 249. Taking the facts of TianRui, it is unclear whether there would have been personal jurisdiction over the former DACC employees who disclosed the trade secrets or over TianRui. Whether a court could exercise jurisdiction over the former employees would probably depend on the relevant provisions of their confidentiality agreements. Either way, choiceof-law questions remain. Finally, if the defendants were Chinese citizens, there may be no personal jurisdiction in the United States.
2 60 As for TianRui, regarding the conduct of misappropriation in China-i.e., hiring away employees and using trade secrets-there probably would be no jurisdiction.
26 1 For the conduct of importing the goods into the United States, however, it might have been possible to establish jurisdiction. One would need to show the nexus between TianRui's acts of misappropriation in China and sales of wheels in Illinois (or another forum state). A stream of commerce theory may also be applicable, depending on whether sales occurred in Illinois or elsewhere in the United States.
262
Accordingly, the TianRui approach presents an easier, quicker, more efficient option to trade secret owners dealing with an incident of foreign misappropriation. As between the costs and uncertainty of obtaining jurisdiction (discussed above) through the traditional route or feeling like it is not worth pursuing the alleged infringement at all, the ITC may be an attractive option. Indeed, it may become a new trend. In the five years prior to the TianRui decision (1995-2010), there had been only two investigations (including TianRui) at the ITC dealing with trade secret misappropriation.
2 63 However, in the two-year period since the TianRui
257.
See discussion supra Part IlIl.A.
258.
See 2 67 That is because, as long as the conduct is illegal in the United States, it is defensible to apply U.S. law to ban the goods from entering U.S. soil. This limited remedy does not control conduct of the foreign defendant in the foreign jurisdiction. The legal question section 337 presents is whether Congress made clear its intent to give the statute extraterritorial reach, but Congress's power to do so as a matter of the United States' sovereign authority to patrol its borders cannot be questioned. Moreover, as a matter of policy, doing so would be an important, positive step in addressing the increasingly pressing issue of foreign IP infringement.
264.
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267.
The presence or absence of a conflict of laws may bear, however, on discretionary issues of comity and separation of powers. Where a conflict of laws exists, for example, there is greater likelihood that barring importation could demean another nation's policies, laws, or judicial decisions. Similarly, if barring importation could interfere with the Executive Branch's role in negotiating trade and otherwise conducting diplomacy, separation-of-powers principles may militate against utilizing section 337. A degree of flexibility for extreme cases is likely warranted and would not render section 337 as uncertain as the proceedings described above.
There is also a larger and related theoretical question about what exactly it means to "apply extraterritorially" a U.S. law.
268 Does it mean receiving punishment in the United States for what one did on foreign soil? If so, then as in TianRui the penalty is limited because it encompasses only a ban on importation. The severity of the importation ban will depend on the value of the U.S. market to the defendant. Does it mean receiving punishment in a foreign country for what one did on that foreign soil? Such would be the situation in the cases granting worldwide injunctions and prohibiting conduct, such as use or disclosure of a trade secret, on foreign soil. Finally, does it mean getting punished anywhere for what one did on foreign soil? Is it about the penalty at all? Based on these questions it is unclear whether TianRui was an extraterritorial or quasi-extraterritorial application of U.S. law, if at all. The court's import ban did not prevent the defendants from selling to consumers outside the United States. Is it a question of scope?
Perhaps the question is one of degree rather than being binary. There are degrees of extraterritorial reach, and the extraterritoriality applied in TianRui is comparatively limited because, while it does punish extraterritorial conduct, it does so in direct proportion to the defendant's interaction with the United States. This is something far different than attempting to police conduct around the world in an effort to impose our values on other sovereign nations. Moreover, it is increasingly rare that U.S. trade secret law would conflict with that of the jurisdiction in which the conduct took place. While this should have no bearing on a court's interpretation of section 337, it does diminish the theoretical argument against extraterritoriality generally. Section 337 would not impose U.S. values to the exclusion of a foreign nation's; it would merely facilitate a trade secret owner's enforcement of his rights as they are implicated in the United States. This sort of facilitation is important because (a) a U.S.-based trade secret owner would have difficulty enforcing its rights in a foreign jurisdiction, and (b) if the primary harms arising from the misappropriation occur in the United States, potential claimants in the foreign jurisdiction may not be sufficiently motivated to prosecute possible claims.
On some level, it probably does not matter whether TianRui constituted an extraterritorial application or not. The case was about the application and interpretation of a specific administrative provision-section 337. Thus, perhaps the more interesting question is the propriety of the in rem
268.
See Kenneth S. 
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Trade Secrets, Trade, and Extraterritoriality jurisdiction asserted in the case. 269 While an in rem action, such as that provided under section 337, is a way around establishing personal jurisdiction in cases, constitutional concerns may arise in cases like these. Accordingly, whether it is constitutional to exercise in rem jurisdiction both in general and in cases like TianRui is worth exploring. Due process concerns and the propriety of imposing harm on a foreign defendant's property without personal jurisdiction raise interesting and thorny issues.
70
Moreover, in that context, it may also be worth considering whether the level of adversarial rigor at the ITC meets the standard or is sufficient to justify the remedy imposed without having to establish personal jurisdiction.
2 71
E. Exploring Alternative Approaches
Other alternatives to this trade-focused ITC approach exist but none seem significantly better. All have shortcomings. For instance, one could consider a contributory infringement scheme, and courts have found foreign manufacturers that sold infringing products that were later resold or used in the United States liable as contributory infringers under § 271(c), even though the manufacturer's acts took place entirely outside the United States. 272 This substantive remedy is supported by the liberal minimum contacts test for establishing personal jurisdiction.
273 While these fact patterns appear similar to the scenario presented in TianRui, there is no contributory infringement in trade secret law. 274 Consequently, this is not a feasible alternative for trade secret owners.
269.
271.
The question would be whether in practice, the procedural and substantive rigor is similar to those in other courts. However, the burden of proving trade secret misappropriation at the ITC appears to be essentially the same as that in other courts. unenforceable, however, unless U.S. courts can obtain personal jurisdiction over the alleged infringer (who often is located outside of the United States). The ACPA thus has additional language that provides for in rem jurisdiction over the domain name itself when the trademark holder is unable to locate or obtain in personam jurisdiction against the alleged infringer. 284 Therefore, "although a plaintiff may not be able to find, sue, or even identify the alleged cybersquatter," she may "nonetheless bring an action" in the judicial district in which the domain name is registered.
2 85 A legislative model for trade secrets which provides for a similar kind of in rem jurisdiction may be the way to tackle the problem. In the meantime, the trade-based approach represented in TianRui offers a less drastic remedy than the ACPA because it permits only an exclusion order. It does not transfer the res to the trade secret owner, nor does section 337 provide statutory damages like the ACPA.
286
It is also possible that a statutory provision similar to patent law's § 271(g) could be enacted. 287 Section 337 and its interpretation in TianRui is already remarkably similar to § 271(g). Both allow for banning the importation of infringing goods into the country. It is therefore conceivable that legislation could be crafted that is consistent with the language of TianRui's interpretation of section 337 in a framework similar to § 271(g).
An advantage to this federal legislative approach may be that the statute could be used in courts of general jurisdiction and not be limited to the ITC, as is currently the case. New legislation, however, is not likely the best means to address the entire scope of the problems international trade secret theft presents. Recent attempts at trade legislation have yielded only partial and limited fixes 2 88 and potentially distract from more effective uses of existing procedural and substantive tools.
284.
Id. § 1125(d)(2)(A)(ii)(I).
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See John A. 126 Stat. 2442 (Jan. 14, 2013). These amendments, while potentially helpful in a handful of specific contexts, offer only a piecemeal approach to addressing a problem that would be more effectively and comprehensively addressed by increasing the usefulness of the laws that already exist. In this way, and by creating a perception that the
VI. CONCLUSION
The trade-based approach to dealing with the extraterritoriality challenge is both a useful and a necessary step toward providing a meaningful remedy for domestic victims of extraterritorial misappropriation. The ITC, as an alternative forum for litigation, presents a reasonable and meaningful alternative for U.S. trade secret owners who wish to enforce their trade secret rights, but for whom traditional litigation in state or federal courts is too burdensome and uncertain. While the application of section 337 and its exclusion orders provide only a limited remedy, it is nonetheless a step in the right direction for handling the global nature of business today.
problem has been solved, relatively modest legislative modifications have the potential to do more harm than good. In any event, whether or not the White House's approach will be successful, its efforts demonstrate that foreign infringement of U.S. trade secrets is a large-scale problem in need of a comprehensive solution.
